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2. Divorce — Cruelty — Suit by husband. A husband, as well as a wife, 
may maintain a suit for divorce on the ground of cruelty or reasonable 
apprehension of bodily harm, but in either case the charge should be clearly 
proved. 

3. Divorce — Alimony. A wife who is more to blame than her husband 
for the unhappy manner in which they have lived, and who has provoked 
by her misconduct the mistreatment of which she complains, is not entitled 
to alimony. 



Tompkins, Receiver v. Deyekle and Others. — Decided at Rich- 
mond, January 14, 1904. — Buchincm, J. CardweU and Harrison, J.J., dis- 
senting. 

1. Judicial Sales — Re-sales — Failure of commissioner to give bond — 
Clerk's certificate to advertisement. The provisions of sec. 3398 of the 
Code, requiring commissioners to give bond before selling property under 
a decree of court, and to append the certificate of the clerk to the adver- 
tisement showing that the bond has been given, applies to all judicial sales, 
whether original or re-sales, and a purchaser who seeks to avail himself 
of the protection afforded by section 3399 of Code must show either that 
the commissioner to whom payments were made actually gave the bond 
required of him, or that the clerk's certificate that such bond had been given 
was appended to the advertisement. The commissioner is not authorized 
to collect the purchase money where another has been appointed for that 
purpose, though the purchaser is protected if the proper certificate of the 
clerk is appended to the advertisement of the sale, and he has no notice of 
the subseauent appointment of another. 

2. Judicial Sales — Re-sale — Purchase by surety of first purchaser — 
Bond of commissioner — Clerk's certificate. A purchaser of land at a re-sale 
made in a judicial proceeding is not entitled to credit for -payments made 
to a commissioner who has failed to account for the same, where it appears 
that the commissioner was not required to give any bond as commissioner 
to re-sell, and he neither gave any such bond nor appended to the adver- 
vertisement of re-sale the clerk's certificate that such bond was given. The 
fact that a bond was required of and given by the same commissioner 
before making the original sale, and that the surety of the purchaser at 
the original sale became the purchaser at the re-sale, cannot change the 
result. The re-sale, though a means of enforcing the collection of the 
balance due on the first sale, is not such a collection of the bonds given 
at the first sale as will be protected by the publication of the clerk's cer- 
tificate annexed to the advertisement of the first sale. 



Tench v. Gray. — Decided at Richmond, January 14, 1904. — Har- 
rison, 3. Absent, Buchanan, J. 
1. Motion foe Judgment foh Money — Notice — Requisites — How time 
calculated. A motion for a judgment for money under Code, section 3211, 
can only be made after fifteen days notice in writing, and where the notice 
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is to the first day of the next term of a court the time is to be calculated 
to the day appointed by law for the court to sit, and not to the day 
on which the court actually opens. Although such motions are viewed 
with great liberality, the notice must state in clear and unmistakable 
terms the names of the parties, the amount for which judgment will be 
asked, and the time and place at which the motion will be made. 



Kiciimond Traction Company v. Williams. — Decided at Eich- 

mond, January 14, 1904. — Cardwell, 3. Absent, Buchanan, 3. 

1. Street Railways — Duty to passengers — Stopping points — Sudden 
starting. It is the duty of a street railway company to use the utmost 
care and diligence for the safety of its passengers, and if, in pursuance of 
a city ordinance and the rules of the company, a car stops just before reach- 
ing a grade crossing with a steam railroad, and the company knows that 
passengers are in the habit of alighting at such point, it is the duty of 
the company to use due and proper care to see that no one is alighting at 
that point before again setting its car in motion. 

2. Street Railways — Alighting — Negligence. It is contributory negli- 
gence to attempt to alight from a street car while it is in motion; but 
where one has retained his seat until the car has stopped and then goes 
forward, and while in the act of alighting is thrown to the ground by the 
sudden starting of the car, he is not chargeable with contributory negli- 
gence. 

3. Instructions — Abstract propositions of law. An instruction contain- 
ing a mere abstract proposition of law is calculated to mislead the jury 
and should not be given. 

4. Instructions — Fully instructed. It is not error to refuse instruc- 
tions when the propositions of law embodied therein, though correct, are 
sufficiently covered by other instructions which have been given. 

5. Street Railways — Negligence — Fact for jury — Verdicts. Whether 
the employees of a street railway company have been negligent in the 
discharge of their duties toward a passenger, or the latter has been guilty 
of contributory negligence, are questions for the jury under proper instruc- 
tions from the court, and their verdict will not be disturbed when this 
court cannot say that it is without evidence to support it, or is against the 
evidence. 



Washington National Building and Loan Association v. 
Wendling — Decided at Richmond, January 14, 1904. — Absent, Buehanan,3. 

1. Usury — Amount of penalty to be recovered Under the laws of this 
state, a person paying more than the lawful rate of interest can only 
recover the excess over the lawful- rate which he has paid within one year 
prior to the institution of his action therefor. 

2. Usury — Application of payments. Where a usurious loan has been 
made by a building association to be returned in monthly instalments, 



